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lntroductron 

Enormous changes are taking place in Romania's economy As wlth any fundamental change in 
the economy, cornmerc~al enterpnses wrll be affected Some will succeed, others wlil fail In the 
wake of pnvatizatlon, it is probable that there will be an Increase in the number of commercral 
insolvencles How these lnsolvencles are handled is of great concern to everyone parhcrpatlng m 
the arena of commerce, both domest~cally and abroad 

Importance of a Workrnu lnsolvencv Svstem 

A transparent and certarn bankruptcy svstem 1s a cntical necessary component of a market 
economy- 

* to accomplish an efficrent fair and equitable reorganization where a busmess enterprise can be 
saved 

to provlde an orderly means of e x ~ t  when ~t can not, 

to provlde a method to recycle assets back Into productwe use 

to promote the flow of credit by protectmg cred~tors' nghts, and 

to encourage the use of credit to finance economlc growth 

Leq~slat~ve Status 

Roman~an Banhruptcy Law Law 6411 995 

Law 6411995 has been modified by E 0 5811997 , 
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E 0 wrll soon be considered by Parlrament 

Most judges and many professronals belleve that E 0 58 contams certain provisions that 
Impede effectwe functioning of the bankruptcy system 

4 dialogue between judges, professionals (those who use the law) and the Mrn~stry of Justlce, 
membels oi Parllainent (those who wnte the law) nould greatly enhance the effectweness and 
clarity of futule banhuptcy legislation 



With thls dlscusslon we hope to achleve 

* An mcreased awareness of the workmgs and status of the bankruptcy system, 

An exchange of ldeas and information so that those who are affected by the law can be heard 
by lawmakers and judges, 

e An exchange of ldeas and information so that lawmakers and judges will have a better sense of 
current reallties w~th  regard to commerclal law and msolvency issues 

Romantan Bankruptcy Law Attr~butes 

The law has a progresswe orlentation 
A There 1s a buslness rescue culture/reorgan~zatlon provlslon 
B There 1s a recognltion that honest busrness fallure 1s not a cnme 
C The law represents a modem enlightened ~71ew 

Judges are Interested in solving problems 
Vlslts wlth judges ln Cluj, Brasov, Constanta, Ias~,  Cra~ova, Timisoara, Slahna Braila 

A Law overburdens svndlc judges w t h  non-judlcial managerlal responsibihtles 

The syndlc judges m Romanla have an inordinate respons~billty with regard to the actual operation 
of debtor s buslness No other known msolvency system burdens a judge w t h  these 
admlnlstratlve tasks Some of the responsiblhhes Include 

Applylng seals Art 10(a), 
Tak~ng mventory Art 10(b), 
Recelvlng the payments Art 10(1), 
Examlnmg the activlty of the debtor Art 10(h), 
Turnlng the assets into cash Art lob), 
Managlng the debtor's busmess activlty Art 10(e), 
Investlgatlng and lssulng a report on the cause and clrcumstances 
of the bankruptcy and mformatlon on indlv~duals responsible Art 35 

With the hlgh degree of syndlc judge involvement ln the buslness worhngs of debtor enterpnses 
there IS a strong posslblhty that the judges wlll become overwhelmed upon elther a ) the lnltlatlon 
of a large complex case, b ) an Increase In the volume of ordlnary bankruptcy cases For example 
one large reorganization may consume well over half of t p  synd~c judge's tlme, as 1s the case w ~ t h  
Banca Dac~a Felix in Cluj In the wake of pnvatlzation, where ~t is expected that a large number 
of enterpnses will be subject to buslness fa~lure, it 1s hlghly llkely that the syndic judges will be 
overwhelmed 

B Judges do not want to be companv managers and not trained to be crisis managers 

Syndlc judges ln Romama ale typically commercial law tribunal judges appomted to bankruptcv 
cases m addmon to then exlsting commerclal caseloads As such, they are not spec~allzed In 
bankruptcy The judges possess legal t~a in in~ ,  not buslness tralnlng Almost ail lack tralnlng ln 
areas \ ~tal  to the 1 unning ot a commerclal enterprise such as accountmg, economlcs, finance, 
and management A majoi lty ha\ e expressed an un\b~lllngness to glve up tradmonal judiclal 
piactlce to pel folm the s) ndic judge function Most beheve that t h ~ s  role is better left to busmess 
pt ofesslonals 



C Inability to appoint quallfied administrative receivers 

1 Impossibly hlgh credltor vote required for appolntment 

The law currently makes ~t v l l a l l y  lmposslble for a synd~c judge to appolnt an administrative 
receiver (trustee-llke business professional) to adminlster the debtor busmess malung the sndic 
judge the de facro chief executive Onginally, Law 64 requlred an affirmative vote of over 50% of 
credltor debt to appoint an adminlstrator The new amendment E 0 58 now requires that creditors 
holding 75% of the outstanding debt to affirmatively vote by a 50% margm to obtain the 
appointment of an adminlstrator (Art 17) This mahes ~t h~ghly unhkely that an administrator wlll 
be appo~nted glven that most creditors are generally passwe and tend not to parhcipate in the 
bankruptcy process or tend to vlew an administrator as a drain on assets otherwise available for 
debt repayment 

An alternatlve would be to allow the syndlc judge to appolnt an admmstrator at hisher discrehon 
but to provlde creditors wlth notlce of the appointment and an opportun~ty to object for good 
cause The tnbunal court would rule on the ments of such objection 

2 Inadequate funding for admmstrators 

At present, the judges are unable to access funds necessary to hlre qual~fied adm~nistrative 
recewers and hqmdators, or to othenvlse adminlster the case One proposal advanced by the 
Romanian Bankruptcy Institute 1s to ralse hnds for such administrat~on vla a general busmess risk 
tax An alternatlve would be to provide that all expenses of admlnlstration (mcludlng the cost of 
hinng an adininlstrator or hquldator) recelve the hghest prlonty of dlstnbution of the assets of the 
debtor This would ensure that funds would be available to hire professionals of adequate cahber 
and expenence cornrnensulate wlth the complewty of the case 

3 Lack of quallfied cost-effectwe admmstrators nilllng to accept appomtment 

At present, judges cannot find quallfied professlonals to accept appolntment as administrators or 
liquidators due to the currently very low pay allocated for such appointment This will very likely 
change lf funds are made available for fees to attract quallfied professlonals As business 
professlonals dlscover bankruptcy case engagements to be lucrative and cost beneficial, more wlll 
seek tralning and shlls to enable them to accept such engagements At present, many 
professionals have decllned to accept bankruptcy engagements as thev are known to provlde little 
compensatlon relatlve to other commerclal practlce areas 

D S\ ndic judges are not specialized, thev are tvplcalh commercial trrbunal judges 

Slnce almost all syndlc judges are also trlbunal ~udges who carry an ordinary clvll or commerclal 
caseload, only part of thelr responsibll~ty covers the hlghly techn~cal area of bankruptcy Judges 
ha1 e no opportunity to bulld upon expenence m deahng v, lth the specialized subject matter on a 
day to day basls 

E Potentlal confllct of ~nterest exists 

Because the syndlc ~udge  is also a trlbunal judge, there 1s also a potentlal confllct of Interest when 
the syndlc ~udge s actlon IS challenged Objections to a svndlc judge s actlon are brought before 
the \ ery tnbunal where the syndlc judge normally slts for resolution by the syndlc judge's 
colleagues There IS the sense that opposing party may feel that the trlbunal may rule m favor of 
thelr colleague the synd~c judge 



F Flhng of recoverv actlons by svndlc judge requlres payment of a stamp tax 

The syndic judge is treated as an ordlnary commercial litigant when filing actions for the 
annulment of fraudulent transactlons or conveyances and recoveries of property The judges do not 
have funds designated or avadable to pay the filing fee (stamp tax) The judges should be able to 
either a ) use funds form the debtors assets, b ) use funds from a designated fund available for 
such purpose, or c ) be exempt by law for such stamp tax when inltiatlng such an action 

G Law encourages credltor petitions as a devlce for resolving ordlnarv commercral cIa~ms 

Currently 95% of all bankruptcy case are inltlated by creditor pebtrons Many of these cases are 
single-cred~tor debt collection actions that do not involve a general cessation of payments by the 
debtor enterpnse The law presently encourages the use of the bankruptcy system as a pnmary 
form of debt collection because the banlu-uptcy case filing fee (100,000 lei, approximately $10 
USD) is far less costly than a the ordinary commerclal case initiation fee (which is a stamp tax of 
10% of the amount in d~spute) The economlc incentwe to Initlate a bankruptcy case m these 
instances should be removed 

H Law provides llttle or no sanction power over recalcltrant/d~sobed~ent debtors 

At present there is little power available to the syndic judge to compel a debtor to provide 
information requiied under the law Since most cases are credltor initiated against the w11 of the 
debtor, threats of case dismissal have little or no effect Expanded powers to compel recalcitrant 
parties to comply with provisions of the bankruptcy law are necessary 

I Lack of well-developed procedures and norms 

Judges have volced a concern that there IS little guidance on how to apply the bankruptcy laws in 
areas where the law does not speak or instances where the law IS ambiguous Unllke the U S and 
the U K , in a clvil law system there is no reliance on case law to illuminate how other courts may 
have handled the issue previously Some judges have requested a code of procedure to be 
prepared by the Mlnistry of Justice, while others hope to consult a bank of pubhshed articles on 
bankruptcy topics However, these solutions wdl probably not cure the judge's perceived need for 
clear rules and procedures covenng all areas The bankruptcy law covers a broad range of 
commercial activity, and a vast vanety of widely-dlffermg types of busmesses can pass through 
the bankruptcy system No code or procedural rule book will cover all areas of issue to the degree 
that the judges have been accustomed in the Romanian civil code svstem Add~tional training in 
the application of the law wlth an emphasis on flexibility and problem solving is needed w t h  the 
assistance of foreign advlsors from countries wlth n ell-developed commerclal msolvency svstems 

J Key reorganlzatlon tools under law 64 are ellmlnated in E 0 58 
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Key provlsions of Law 64 are now made wholly mapplicable to reorganlzatlon cases by 
amendments contamed in E 0 58 Specifically, those provls~ons allowing for contract rejection 
and conveyance recovery are now applicable only to llquldation cases E 0 58 slmply carves out 
all provlsions contamed 111 Section I11 of Law 64 (Arts 36 - 54) making them inelig~ble for use m 
reorganizations (See Art 38) At present, a reorganlzatlon debtor cannot have the benefit of the 
assets recovered from fraud or transfers made for less than actual value (Arts 39 and 40) Nor 
can burdensome contracts be rejected (Art 46) These tools are lndlspensable to a debtor s abillty 
to ieorganlze and many tlmes they fonmlate the erv bass for the wabilltv of a reorganlzatlon 
plan These plowsions \\ eie des~gned to aid reorganizations and the law should be changed to 
make them fully applicable 



K Persons with stand~ng to recover transfers are limited only to Liquidators 

At present under E 0 58, only the liquldator has clear standing to inmate recovery actions under 
Art 44 Other persons should be allowed to bnng recovery actlons including the syndlc judge, 
adm~nlstrator, liquldator, and the cred~tors committee 

L Interest on unsecured claims 

At present, the law provides that lnterest and penalt~es on unsecured clalms cease to accrue at the 
pomt of clalm registration potenhally allowng for different points in t ~ m e  for the cessation of 
lnterest on different claims dependmg solely on when the particular cla~m was reastered (Art 87) 
The law should state that interest ceases to accrue upon the opening of the proceeding In addibon, 
the law should make clear under what circumstances lnterest on secured cla~ms accrues or does not 
accrue It 1s presently ambiguous whether mterest and penalties conhnue to accrue on the secured 
portion of a clalm In excess of collateral value Thls could lead to a potentially unllmlted 
unsecured claim for lnterest and penalt~es generated fiom the secured portlon of the clalm 

The dlstnbut~on prloritles In a bankruptcy case (Art 107) should be rev~slted to ensure that the 
goals and purposes of the bankruptcy are belng effectuated 

At present, under E 0 58 ~t 1s unclear what place secured claims will take or whether secured 
credltoi s nghts ale potected vls-a-\ is other cla~mants 

The present distribution scheme does not make clear how govemment budgetary cla~ms wlll 
be heated (See Parag " N  infra) 

Expenses related to the administration of the case are spht among four different categones 
receiving first, second, seventh and elghth pnoritles These admlnlstratlve expenses should 
recelve a very hlgh or hlghest pnorlty 

The present law fails to grant pnorlty status for debts arising durlng the reorganlzatlon penod 
or for cred~t extended to the debtor for purposes of the reorgamzatlon The law therefore 
discourages others fiom dolng busmess wlth a reorganizahon debtor thereby further 
advancing ~ t s  decllne 

The bankruptcy dlstr~butlon pnonty scheme under Law 6411995 and E 0 5811997 d~ffers 
slgnificantlv wlth that of the voluntary hquidat~on distrlbutlon scheme under Law 3111990 
and Emergency Ordinance 1011997 (approved by Law 15 1/1997) under Romanla's general 
corporat~on law Both should be reexamined for consistency wlth sound policy and wlth each 
other to ellmlnate d~ffermg dlstnbutlon schemes as a reason for forum shopplng 

\ 
1 

State budgetary enforcement power potentially supersedes preexisting secured 
interests 

At present, the law allows mconslstent amb~guous treatment of budgetary debts E 0 58 adds that 
state budgetary debts are to be treated m compliance w~th Ordmance 1111996 Ordmance 11 
allows the government to qulckly selze assets seemingly wlthout dlstmctlon as to whether they are 
subject to a prior-in-tlme security lnterest It 1s unclear to many syndlc judges whether Art 3 1 of 
Law 64, whlch suspends all prlor judlclal or extra judlclal legal actrons would operate to prevent 
an Ordmance 11 asset selzure by the government A qulck selzure of assets mespective of the 
bankruptcy proceedmg would ha\ e the potentlal to frustrate the entlre reorganlzatlon If such a 
selzure lgnoles the existence of a pre-eulstlng securlty mterest, secured credltor nghts would be 
meparably coinpromlsed Thls sltuatlon lf uncorrected could operate to senously dlmmlsh the 
de\ elopment and gro\x th of con~me~cial lending In Romanla 



Comparrson of Law 64 and Law 31 

Leqal Framework for Liqurdat~on Two Laws 

Admrnrstratrve Lrqurdation 
Law 3111990 (November 17, 1990)(assumed solvent, did not list pr~or~ties) 
Emergency Ord~nance 10/1997(Apr11 19, 1997)(approved by Law 
1 51 I1 997)(Contains provrslons for companres w~th state owned cap~tal) 

Jud~cral L ~ q u ~ d a t ~ o n  (Bankruptcy) 
Law 6411 995 (June 29,1995) 
Emergency Ordinance 5811 997 (October 3, 1997) 

rnvolved at most stages, notrcrng 
procedures and requrrements take 

Admrn~strat~vel Law 31 
Faster- Little or no court mvolvement 

Jud~crall Law 64 
Slower-Synd~c and Tnbunal Judges 

Liqurdator IS independent- can sue or 
time, Credrtor committee ~nvolvement 
Judge controls l~qu~dator Extra layer of 

be'sued 
L~qurdat~on is the only opt~on 

management 
Lrqurdatron or reorganrzatron- 
Debtor must declare mtent 
Also Lrautdation olan D O S S I ~ ~  

Lrquidator mandatory ' ~dmlnlsirator or iiquldator 
Does not ~mpede a Law 64 petition 
Law 31 /Art 1 83 
Does not suspend legal actron aga~nst 
company 
Interest and penalt~es continue to 
accrue unaffected 

No provrsrons for avordance actrons 
and annulment powers 

L~qu~datron prrorrt~es differ (see chart) 

Can overr~de Law 31 L~qurdatron at any 
time Law 64IArt 31 
Suspends legal actron agamst 
company Law 641At-t 31 
Interest and penalt~es cease to accrue 
on unsecured claims post-pet~t~on, On 
secured cla~ms they accrue only up to 
value of securrty 
Prov~des for preference and transactron 
annulment and annulment of executory 
contracts Law 641Arts 38-44,46 
L~qurdation prrorrtres differ (see chart) 



ADMINISTRATIVE 

LAW 3 1/1990 MODIFIED BY EMERGENCY 
LAW ORDINANCE 10/1997, APPROVED BY LAB 

SEE PRlORlTY #4 

BUDGET 

SECURED SEE PRIORITY #3 
CREDITORS 

I 

I EXPENSES OF SALE / COMPLETING 

I ART 7 (3) (a' 
I OVERDUE W 4GES 

I ART 7 (3) (b: 

SECLRED CREDITORS 
3 MOVABLEIlh4MOVABLE 

ART 7 (3) (c: 
ST 4TE RECEIVABLES, T k?ES CHARGES 

1 
OTHER FISCAL OBLIGATIONS, STATE 
BUDGET SPECIAL F U W S  

1 ART 7 (3) (d: 
( STATE GRANTED LOANS 

I ART 7 (3) (e) 

UNSECURED CREDITORS 
6 ART 7 (3) (f: 

I SHAREHOLDERS / ASSOCIATES 

7 ART 7 (3) (gl 

LA= CREDITORSICL 4lMS 
8 U T  7 (3) (h) 

JUDlClAL 

LAW 6411 995 MODlFlED BY EMERGENCY 
ORDINANCE 5811 997 

ACCORDING TO LAW 7211996 - GOV ORD 
11/1996 AND LAW 10811996 

ART 106 
PAID FROM SALE OF SECURED ASSETS 

4RT 104 
DUTIES STAMPS EXECUTION 
EXPENSES 

ART 107 (1) 
REMUNERATlON OF SPEClALISTS 

(ART 9 i 7  18') ART 1 0 7 ~ )  
BANK CREDITS U ITH INTEREST AND 
EXPENSES 

ART 107 (3) 
ENDIVIDU4L DEBTOR FAMILY 
SUPPORT 

ART 107 (4) 

EMPLOYMENT CONTRACTS (PRIOR 6 
WOhrTHS) 

ART 107 (5) 
WOUNTS DUE TO THIRD PARTIES FOR 
FOOD AnrD RENT (PRIOR 6 MOhTHS) 

4RT 107 (6) 
'ROCEDLXE EXPESSES NECESSARY TO 
'RESERVE ADhmlISTRATE DEBTORS 
4s  SETS 

LUiT 107 (7) 
3EBTS FROM COhTfiTUATIOY OF 
KTIVITY (EXTEYSION BY 4RT 69) 

4RT 107 (8) 
ITHER UNSECL'RED RECEIVABLES 

ART 107 (9) 
:RAUDLTLEWT/M ADEQU 4TE 
'OhDUCT(LhDER ART 96) 

4R-r I09 


